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THE MATRIMONIAL PROPERTY BILL,

2013

A Bill for

AN ACT of Parliament to provide for the rights
rnd responsibillties of spouse$ in relation to
matrimonial property and for connectod
purposes

ENACTED by the Parliament of Kenya as followr-

PART I -.PRELINilINARY
;'shoiltitl€. l. This Act may .be cited as the Matrimonial

ProperQ Act,2O13.

Intcrprctation. 2. In thiS Act, UnlCsS the cqntext otherwise

requires-

"contribution" rneans. monetary and non-
monetary contribution and includes-

(a) domestic work and management of the

matrimonial home;

(b) child care;

(c) companionship;

(d) management of family business or property;

and

(e) farm work;

l'family business" means any business which-

(a) is run for the benefit of the family by
both spouses or either sPouse; and

(b) generates income or otfer resources

wholly or part of which are for the

benefit of the family;
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"matrimonial home" means any property that is
owned or leased by one or both spouses and occupied or.
utilized by the spouses as their family home, and
inctudes any other attached property;

"matrimonial property" has the meaning assigned
to it in section 6;

"spouse" means a husband or a wife.

PART II-GENERAL PROVISIONS

3' A person who professes the tslamic faith shall Applica,tion or

be governed by tslamii law in all matters relating to Islarniplrw'

matrimonial property.

4. Despite any otheri law, a married woman has pqual staur?ol

the same rights as a married man- sPouses"

(a) to acquire, administpr; hold, control, use and
dispose of propsrfy whether movable or
immovable;

(b).to enter into a cotrtract; and

(c) to sue and be sued in her own name.

5. Subject tq section 5, the interest of any Pcrson Rrghtsand

in any immovable or movablc property acquirod bcfow XHIf'*"
marriage shall not form part of the matrimonial property.

PART III- MATRITTOXNT, PROPERTY
t

6.(l) For the purposes of this Act, matrimsnial llcaningof
marimonidpropeffy fireans- proPerty.

(a) the matrimonial home or homes;

(b) housBhold goods and offccts in the
matrirnonial homc or hornps;

(c) any other imrnovable and moveablp property
owncd by both or either spous€ and acquircd
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Ownership of
matrimonial

Propcrty.

PhoPcrtl'righS in
polygrmous
maniagcs.

. during the subsistence of the marriage; or
(d) any pther prop€rty acquired during the

subsistence of the mariage.

(2) Despite subsection ( I ), trust property,
including property held iri trust under customary law,
does not form part of matrimonial property.

(3) Despite subsection ( I ), the parties to an
intended marriage may enter into an agreement before
their marriage to determine their property rights..

(4) A party to an agreement made under
subsection (3) may apply to the Court to set aside the
agreement and the Court may set aside the agreement if
it determines that the agreement was influenced by
fraud, coercion or is'manifestly unjust.

7.(l) Subject to section 6(3), ownership of
matrimonial property vests in the.spouses in equal
shares irrespective of the contribution of either spouse
towards its acquisition, and shall be divided equally
between the spouses if they divorce or their marriage is
otherwise dissolved.

(2) Despite subsection (l), a partyrto a marriage
may apply to the^ Court for a determination of the
matrimonial property rights of the spouse during the
subsistence of the marriage and the court may make such
a determination.

8.(l) If the parties in a polygamous marriage
divorce or a polygamous marriage is otherwise dissolved,
the-

(a) matrimonial property acquired by the man
and the first wife shall be retained equally by
the man and the first wife only, if the property

.was acquired before the man married another
wife; and

(b) matr[monial property acquired.by the man

I

l
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after the man marries another wife shall be
l';regarded as owned by the man and the other

wives taking into account any contributions
made by the man and each of the wives.

'

(2) Despite subsection (lXb), where it is clear by
agreement of the parties that a wife shall have her
matrimonial property with the husband separate from that
of the other wives, then any such wife shall own that
matrimonial property equally with the husband without
the participation of the other wif_e or wives.

g.Where one spouse acquires property before or
during the marriage and the property_ acquired during the
marriage does not become matrimoqial property, bui the
gther spouse makes a contriblrtion towards the
improvement of the property, the spouse whci makes a
contribution acquires a beneficial inierest in the property
equal to the contribution made.

10.(l) Any liability incurred by a,spouse before the
rnarriage and , relating to the prCIperty shall, aftdr
marniage, remain the liability of dhe sppuse who incurred
it.

(2) Despite subsection (l), any liability that was
reasonably and justifiably.incurred shall, if the property
becomes matrimonial property be cqually shared by the
spouses, unless they otherwise agree.'

(3) Parties to a marriage shall share equally any-

(a) liability incurred during the subsistence of the
marriage; or

(b) reasonable and justifiable expense incurred
for the benefit of the marriage.

11. During the division of matrimonial property
between and arnong spouses, the customary law oi.ttl
communities in question shall, subject to the values and
principles qf the Constitution, be taken iito account

.Acquisition of
intcrest in
properry by
contribution.

Spousal liabiliry

Consideration 6f
customary law
prirtciples.
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Special
provisions
rtlating to
matrimonial.
propcrty.

including-
(a) 'the customary law relating to divorce or

dissolution of marriage;

(U) ttre principle of protection of rights of future
generations to community and ancestral land

as provided for under Article 63 of the

Constitution; and

(c) the principles relating to access and

utilization of ancestral land and the cultural
home by a wife or wives or former wife or
wives.

12. (l) An estate or interest in any matrimonial
property shall not, during the subsistence of a

monogamous marriage and without the consent of both

spouses be alienated in any form, wh'ether by way of
sale, gift, lease, mortgage or otherwise.

(2) A spouse in a monogamous marriage, or in
the case of a polygamous marriage, the man and any of
the man's wives, have an interest in matrimonial property

capable of protection by saveat, caution or otherwise
under any law for the time being in force relating to the

registration of title to land or of deeds.

(3) A spouse shall not, during the subsistence of
the marriage, be evicted from the matrirnQnial horne by

or at the instance of the other spouse except by order of a
court.

(4) Subject to subsection (3), a spouse shall not

be evicted from the matrimohial horne by any person

except-

(a) on the sale of any estate or intcrest in the

matrimonial home in execution sf a decree;

(b) by a trust€e in bankruPtcY; or
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I
I

(c) by a mortgagee or chargee in exercise of .a

power of sale or other remedy given under
any law.

' (5) The matrimonial home shall not be mortgaged
or leased without the written and informed consent of
both *pouses.

, PAR.T IV- SEPAN,ATE PROPER,TY

13. Subject to this Act and any agreement
between the spouses before the marriage, marriage does
not affect the ownership of property other than
matrimonial property to which either spouse may be
entitled, or affect the right of either spouse to acquire,
hold or dispose of any sueh property.

i M. Where matrimonial property is acquired
during marriage-

(a) in the name of one spouse, there shall be a
rebuttable presumption that the property is
held in trust for the other spouse; and

(b) in the names of the spouses jointly, there
shall be rpbuttable presumption that their
beneficial interests in the matrimonial
property are equal.

15. Where a spouse gives any property to the
other spouse as a gift during the subsistence of the
marriage, there shall be a rebuttable presumption that thel
property thereafter belongs absolutely to the recipient.

16. A spouse is not liable, solely by reason of
marriage, for any personal debt contracted by the other
spouse prior to their marriage.

I

ipanr v- JURIsDICTIoN AND pRocEDURE

17. (l) A person may apply to a court for a Actionror

declaration of rights to any properry that is conrested fi?ffiH:,.,

Scparate propcrty
ofepguscs.

Prcsumptions as

to Propcrty
acquircd during
rnaniagc.

Gifc benvcen
spouscs.

No liability for
anrccedent dcbts
of a sporsc.
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hovisions on
dclcgatcd powers
Cap 21.

between that person and a spouse or a former spouse of
the person.

(2) An application under subsection (l)-

(a) shall be made in accordance with such
procedure as may be prescribed;

(b) may be made as part of a petition in a

matrimonial cause;and

(c) may be made notwithstanding that a petition
has not been filed under any law,relating to'

1S.(1) The Rules committee established under
section 81 of the Civil Procedure Act shall make rules to
regulate any matter of practice or procedure: under this
Act. '

(2) Without prejudice' to rthe generality of
subsection (l), such rules may prescribetr-

,'r.

(a) the procedure to be followed and the
forms to be used under this Act;

(b) the time within which docurnentrs are

to be filed and served under this Act.

9::3*i_"^. 19.'The Married Women Property Act shall cease
rpplcaUon oI
rvr"nl"a wo-"n to extend to or apply in Kenya.
hopcrty Act.



I

I

I

Tfu Matinoniel Propcrty Bill, 20 I 3

. MEMORANI}IIM O.F OBJECTSAND REASONS

This Bill, which has been zubmittbd to the conunittee by the Attomey-
Gen0ral, seeks to carcr for matimonial properf diqputes in Kenya fir"
Bitl provides for the rights,qnd rsqponsibilities of spouses in reiation to
matrimonial proprty. 

l

Part II of the Bill sta; the general pringiples to be applied in
matrimopial matters. These pritciples include equal legal status of men
and women in marriagg therecolrition of the capacity of dither spouse to
acquire separate proBerty during the subsistencr ortnr maldage. rn" p*t
firther provides that persons professing tholslanric faitli sha[ .be governed
by Islamic law in all matters relating to matrimonial property.

Part trI of the Bill defines rnatrimonial property and also sets out the law
and procedures applicable thereto. The Part provides that matrimonial
property means the matrirnonial home, housef,old goods and effets in the
matimonial home, immovable property oyrned by either spouse which
provides basic sustenance for thq family and any other property acquired
during the subsistence of the maniagi which ,t r qpu,*i .*iroriy ot
implie{ly agree to be matrimonial prope,qry, .The Part nutner states-ttrat
matimonial property shall be deemed to vest in the spoures in equal
strares regardless of the eonbibution of either of them towards thq
acquisition thereof. The Part also provides that no estate or interest in any
matrimonial property shall h alienated in any manner without the prior
consent of both spouses and ttrat neither spouse shall be liable to be
evicted from'the matimonial homes except in accordance with a"corut
o1der.

Part rv of the Bill provides for separate property during the subsistence
of a marriage. The Part provides ttr4 rnaniage shall not affect the
ownership of any property to which either spouse may be entitled to
separately. The Part firther stipulates thar urhere property is acquired in
the name of one spouse, thete strall be a rebuttable prezumption th.at the
property belongs absolutely to that spouse but where property is acquired
in the ilhmes of the spousqs jointly, there shatl be a rebuttabte presdmption
that their beneficial interests therein are equal.

Part v of the Bill. provides. for matters relating to lurisdiction and
procedure in matrimonial matters. The Part provides that a person may
apply to a cotrt'for a declaration of rights to any property ttiat is contested

l.

I

L
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