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ACKNOWLEDMENTS

INTRODUCTION
The Sexual Offences Act No. 3 of 2006 came into effect on 21st July 2006. The passing of the Act was a culmination of years of agitation and activism within civil society which was geared towards raising the alarm over the increase in sexual offences.The Act was a manifest improvement from the existing laws on sexual offences which were mainly contained in the Penal code. The contents of the Penal code with respect to sexual offences were rather scanty and devoid of important details which serve to distinguish various sexual offences.

The Act did as a plus bring into the ambit acts that were hitherto not considered as sexual offences. The main features of the Act included;

· Prescribed minimum sentences whose main aim was to limit discretion of the judicial officers;

· Prescribed high penalties geared at having a deterrent effect on would be offenders;

· The Act has attendant within itself embodies and recognized International Human Rights instruments and human rights principles;

· Contains a provision that Juristic Persons could be held liable for criminal offences;

· It takes cognizance of gender based sexual crimes among others.
The main purpose of the Act was inter alia to;
· Make proper and concise provisions on sexual offences;
· Provide concise and better definitions for sexual offences;
· Provide such deterrent sentences as to result in reduction in the scale of offences;
· Provide for measures for assisting the survivors of sexual violence in terms of medical assistance;
· Bring into the ambit of sexual offences acts that were not considered sexual offences owing to their non-inclusion in the previous law on sexual offences.

· Strengthen the State’s commitment to eradicate the pandemic of sexual offences committed in the Republic or elsewhere by its citizens. 

· Afford complainants of sexual offences the maximum and least traumatizing protection under the law.
INTERPRETATIONS
This being an Act of Parliament with many ‘new’ offences, the drafters made provision for interpretations at Section 2. 

Some of the definitions include but are not limited to;

· Act
This is understood under the Act to be…. doing something that causes penetration.

· Penetration 
Has been defined under the Act as the partial or complete insertion of the genital organs of a person into the genital organs of another person.
· Genital Organs 
Makes reference to the whole or part of a male sex organ (penis) or female sex organ (vagina) and for purposes of the Sexual Offences Act includes the anus (the opening in the buttocks through which solid waste leaves the body).
· Child
Any person UNDER the age of eighteen (18) years.
· Adult 
Any person OVER the age of eighteen (18) years.
· Complainant 
Having due regard to the fact that a sexual offence is a crime and further that crimes can only be committed as against the state, the complainant will be the Republic.

Therefore the person against whom the sexual offence has been perpetrated will be a witness for the Complainant. In the event that the one whom the offence is perpetrated against is incapable of handling the criminal litigation process themselves owing to various incapacities including but not limited to mental handicap, then their guardian will guide the process.

· Consent 
To agree to and/or to give permission for an act to be done to oneself and the same can manifest in free will to participate in an act.
It is important to note that children and persons with mental incapacity cannot consent to acts under this law.
· DNA 
This is contained in the genetical make up of an individual and it differs from person to person.
This is the main component in the medical evidence that is  needed to convict one on a sexual offence charge as the perpetrator’s fluids are tested as against the fluids found (if any) on the person of the victim of sexual violence.
· Gang

 Refers to two or more persons.
· Gang rape

Can be defined as having carnal knowledge of someone (rape or defilement) in association with another or others.
· Genital organs
 Includes the whole or part of male or female genital organs and for purposes of this Act includes the anus. 

· HIV

Is the Human Immunodeficiency Virus which causes AIDS.
· HIV test

Is the test conducted in someone to determine whether they are infected with HIV.
· Indecent Act
This makes specific reference to any unlawful intentional act done on purpose with the result that it cause any contact between the genital organs of a person, his or her breasts and buttocks with that of another person, but does not include an act that causes penetration.

It may also include exposure or display of any pornographic material to any person against his or her will.

· Intermediary 
Is a person authorized by a court, on account of his or her expertise or experience, to give evidence on behalf of a vulnerable witness and may include a parent, relative, psychologist, counsellor, guardian, children’s officer or social worker.
· Law enforcement officer

Means any person whose duties involve law enforcement and includes but is not limited to a police officer as defined under the Police Act.
· Person with mental disabilities

Means a person affected by any mental disability irrespective of its cause, whether temporary or permanent.
· Minister 

Means the Minister for the time being responsible for matters relating to legal affairs and public prosecutions.

· Penetration 

Means the partial or complete insertion of the genital organs of a person into the genital organs of another person.

· Sexual Offence

Any offence contained in the Act.
· Vulnerable Witness
Means a child witness or a witness whose quality of evidence is likely to be diminished because they are suffering from a mental disability or fear/distress in connection with giving evidence at the trial.
· Intentional and Unlawful Acts 
Under the Sexual Offences Act an act is intentional and unlawful if it is committed in any coercive circumstance, under false pretences or by fraudulent means; or in respect of a person who is incapable of appreciating the nature of an act which causes the offences (persons with mental disabilities).
· Juristic Person 
Refers to a registered company which is recognized to have its own identity and it can sue or be sued in its own name.
OFFENCES UNDER THE ACT

1) Rape
It is provided for under Section 3 to the effect that a person commits the offence of Rape if, he or she intentionally and unlawfully commits an act which causes penetration with his or her genital organs. The other person does not consent to the penetration; or the consent is obtained by force or by means of threats or intimidation of any kind.
The penalty for rape is not less than ten (10) years in prison to life imprisonment
2) Attempted rape

This is contained in Section 4 and is described as trying to rape someone. 
The offence is carries a penalty of not less than five (5) years to imprisonment for life.

It is notable that the Act envisages that men can also be victims of rape and that rape can also occur among people who are having a mutual relationship that is date rape.
3) Sexual Assault

Sexual assault (contained in Section 5) is described by the Act as a case whereby a person penetrates the genital organs of another person any of their body part or of another person or any object which may be capable of causing penetration including but not limited to a stick, a bottle among others.
The offence is punishable by not less than ten (10) years to imprisonment for life.

4) Compelled or Induced Indecent Act

At Section 6, the Act provides that when a person, who intentionally and unlawfully forces or causes another person to take part in an Indecent Act with him/herself, or another person, or an object, including any body part of an animal, is guilty of this offence which carries a penalty of not less than five (5) years. The exception to this section is in cases where an act which may be perceived as being indecent is actually done to save a life or in the cause of a medical procedure.
5) Acts which cause penetration or indecent acts committed within the view of a family member, a child or person with mental disabilities

Section 7 provides that a person who intentionally commits rape or an indecent act with another within the view of a family member, a child or a person with mental disabilities is guilty of an offence and is liable upon conviction to imprisonment for a term which shall not be less than ten years.
6) Defilement
Defilement is defined as the act of having sexual intercourse with a child below the age of 18 or a minor. The key factor in this offence is the fact that there can be no consent by a child to a sexual act as the child is deemed to be incapable of giving such consent.  The offence is punishable in varying degrees depending on the age of the child.
The sentence for defilement depends on the age of the child:

· Children below 11 years – Life imprisonment.
· Children between 12 – 15 - Twenty (20) years in jail or more.

· Children between 16-18 years - fifteen (15) years or more.

There are some allowable defenses to this offence including if the child misled the perpetrator that they were over 18 years old and/or that the said perpetrators actually believed. These circumstances will only amount to an allowable defence if the perpetrator proves in evidence that he took all reasonable measures to ascertain the child’s age. Notably this defence will not be allowed should the accused be related to the child.
The main question with respect to this section has been whether children can commit this offence against other children. The simple response is that it would be hard to qualify two children engaging in a sexual act as defilement as the matter may better attended an act of delinquency that can be handled through counseling. 

On the other hand if the act of sexual intercourse between children is accompanied by the use of force by one child as against another child, then the child using force may be charged with an offence under this section and will be treated as a child sex offender. The legal question will be what level of punishment will be mete and just considering the fact the perpetrator himself or herself may not have truly appreciated the offence. There is a high likelihood that the child may be sent to a correction institution like the Borstal Institutions.
7)
Attempted Defilement

This is an offence under section 9 of the Act and it carries a sentence of not less than ten (10) years in jail.

8)
Gang Rape

One of the new offences that were introduced by the Act is Gang rape which is contained in Section 10.  It envisages a situation whereby two or more people rape an adult or defile a child and the penalty is not less than fifteen (15) years to imprisonment for life.
Notably any individual will be individually charged with the offence of rape as well as being charged together with the rest of the offenders for the offence of gang rape.

9)
Indecent Acts with a Child

The offence of indecent act with a child is provided for under section 11 of the Act and it carries a sentence of not less than ten (10) years and the only allowable defence as explained under the offence of defilement above. Further as under the offence of defilement, a child guilty of such an offence will be sent to the correctional facilities for children.
10)
Indecent Act with an Adult

At Section 11A the Act provides for the offence of indecent Act with an adult which carries a sentence of not less than five (5) years in prison or a fine not exceeding fifty thousand shillings (kes.50, 000) or both.
11)
Promotion of a Sexual Offence with a Child

Section 12 of the Act also captures a new offence which was not covered in the laws being the production, sharing, or giving out any pornographic material that is used to promote or is intended to promote a sexual offence with a child or to encourage a child to perform a sexual act. The penalty for this offence is a jail term of not less than five (5) years and if it is a company making the materials, it shall be fined not less than five hundred thousand shillings (kes. 500,000).
12)
Child Trafficking

The Act at Section 13 covers the offence of child trafficking which is basically understood to be a case whereby a person (or company) makes or plans for a child to travel anywhere in or outside Kenya so that a sexual offence. It is important to note that the occurrence of the actual sexual act is immaterial for this offence. The punishment in this instant is not less than ten (10) years or, if the accused is a company a fine of not less than two million shillings (kes. 2,000,000/=).
13)
Child Sex Tourism

Section 14 of the Act qualifies the following acts as amounting to child sex tourism which offence is punishable with a jail term of not less than ten years;

a) If a person makes any travel arrangements for themselves or another person, within or outside Kenya for purposes of a sexual act being committed against a child, irrespective of whether that offence is committed; or 
b) Prints or publishes any information intended to promote or facilitate conduct that would constitute a sexual offence against a child; or 
c) Facilitates contact with another person in the name of promoting tourism any conduct that would constitute a sexual offence against a child. 

It worth pointing out that the Act provides further that where the accused person is a juristic person they will be liable to the payment of affine not less than Kenya Shillings Two Million.
14)
Child Prostitution

The Act has categorized the following acts as constituting child prostitution at section 15;

a) Keeping a child in premises where they will be sexually abused or caused to participate in any activity of a sexual nature; 

b) Getting a child with the intention of the child performing sexual acts; 
c) When one brings another person with the intention of having them engage in a sexual act with a child or indecent exhibition by means of print or other media, oral advertisements; 

d) When one uses his influence over a child to cause them to engage in a sexual act;

e) When one uses violence or threatens a child to cause them to engage in a sexual act; 

f) When one knowingly procures property for purposes of the commission of any sexual act with a child; 

g) When one gives an incentive in the form of money or a gift to a child or the parent of a child with the intention of being able to engage in a sexual act with a child. 

The above cited acts are punishable by a jail term of note less than ten years. 
15)
Child pornography

A person (or company) commits child pornography, according to Section 16, when;

a) They sell, distribute, or publicly display, trades in, or transports any obscene material that has the naked image of any child.
a) They engage in businesses involving obscene materials with the naked image of a child.
b) Advertises such obscene materials with the naked image of any child among others.
This offence is punishable with a jail term of not less than six (6) years or to a fine of not less than five hundred thousand shillings (kes.500, 000) or both.
There are some exceptions to the offence including but not limited to a publication that contains a naked image of a child but is intended for educational purposes, religious purposes as well any work of art.
16)
Exploitation of Prostitution

Section 17 of the Act provides that any person who causes another person to become a prostitute and controls or makes money from the said other person’s prostitution is guilty of enjoying the earnings of a prohibited trade. This offence carries a jail term of not less than five (5) years or to a fine of five hundred thousand shillings (kes.500, 000) or both.
17)
Trafficking for Sexual Exploitation

At Section 18, the Act provides that a person who arranges or facilitates travel of another person within or across the borders of Kenya with the intention of performing a sexual act with the person traveling that would amount to a sexual offence or knows that another person would do anything to the person travelling that would involve a sexual offence is guilty of an offence called Trafficking for sexual exploitation. This offence carries a jail term of not less than fifteen (15) years or to a fine of not less than two million shillings (kes.2, 000,000) or both.
18)
Prostitution of Persons with Mental Disabilities

This Section (19) provides for an offence of prostitution involving persons with mental disabilities whereby one is guilty of an offence if they cause such a person to engage in prostitution with a financial gain to themselves. This offence carries a jail term of not less than ten (10) years. A company convicted of this offence shall be fined a sum of not less than two million shillings (Kes. 2, 000, 000). 

19)
Incest by Male and Female Persons

This offence is covered under Sections 20 & 21 to the effect that any person who has sexual intercourse with someone who he/she knows is his/her relative commits the offence of incest. There is no need for consent under this offence. This offence carries a jail term of not less than ten (10) years and may be enhanced to life depending on the age of the victim.
For avoidance of doubt, Section 22 provides that the relatives include half brother/ sister/father/mother irrespective of whether the children were adopted or whether the parents are legally married or not. 
There are various measures that a court may institute to ensure that a child victim of incest is protected including removing the child from the offending relative or terminating parental right of the offending parent or guardian.
20)
Sexual harassment

A person in a position of authority or holding a public office who continuously makes any sexual advances or requests which he/she knows are unwelcome is guilty of sexual harassment as provided for under Section 23 of the Act. This offence carries a jail term of not less than three (3) years or to a fine of not less than one hundred thousand shillings (Kes.100, 000) or both.
21)
Sexual Offences relating to Position of Authority and Persons in Positions of Trust

Yet another ingenious creation of this Act is the provision for the offence contained in Section 24 which is an offence which occurs when a person uses his/her official position to induce or seduce those under their authority to participate in a sexual act with them. Such an act may not qualify as rape but is an offence nonetheless. The culpable persons include superintendents or managers of a jail, remand home, borstal institution, Law enforcement officers, Managers of hospitals or hospital staff, Head teachers, teachers, or employees of a primary or secondary or special school among others.
This offence carries a jail term of not less than ten (10) years.

21)
Relationships which Pre-date positions of authority or trust

Section 25 ha scattered for instances whereby the relationships started way before he/she was in a position of authority or trust. They must however prove the existence of such a relationship. 
22)
Deliberate Transmission of HIV and Sexually Transmitted Diseases

Section 26 provides that in cases where one, knowing very well that they are infected with the virus causing AIDS of any other life threatening Sexually Transmitted Disease still goes ahead to spread the disease is guilty of this offence, and it matters not whether or not he/she is married to the other person. The punishment for this offence is a jail term of not less than fifteen (15) years but which may be enhanced to life.
Where a sexual offender convicted of a sexual offence is discovered to have been infected with HIV or any other life threatening Sexually Transmitted Disease whether or not they were aware of such infection, and regardless of any other sentence she/he may have received under this Act, he/she shall be liable upon conviction to a jail term of not less than fifteen (15) years but which may be enhanced to life imprisonment.

23)
Administering a Substance with Intent

This is an offence committed by a person who intentionally gives another person a substance to overpower them so that she/he may perform a sexual act with them (Section 27). The victim must however prove that the perpetrator gave them the drug with the sole intention of performing the sexual act with them. The punishment for this offence is a jail term of not less than ten (10) years.
24)
Distribution of a Substance by Juristic Person

At Section 28, the Act provides that it is an offence for a company to distribute a substance to another person which can be used to intoxicate another person so as to engage in a sexual activity with that person. This offence is punishable with a fine of not less than five million shillings (Kes.5, 000, 000) or imprisonment of the company’s directors for a term of not less than ten (10) years, or both.

25)
Cultural and Religious Offences

Where a person is forced and/or coerced to engage in a sexual act on the basis of cultural or religious reasons the same amounts to an offence under this Act as provided for in Section 29. The punishment for the offence is a jail term of NOT LESS than ten (10) years. 
26) Non-disclosure of Conviction of Sexual Offences

Section 30 provides that a person who has been jailed fro a sexual offence and fails to share the information with his employer in a case where he is in a position of authority or in charge of children or other vulnerable persons with be guilty of an offence under this Act. The offence carries a jail term of not less than three (3) years OR a fine of not less than fifty thousand shillings (Kes. 50,000) or both.
27)
Vulnerable witnesses

Section 31 lays out the people who may qualify as vulnerable persons and these include the victim, a child or a person with mental disabilities. There are some factors that the court uses to determine a vulnerable witness and these include a person’s age, intellectual, physical and psychological damage that the witness has suffered, trauma, cultural differences, the possibility of intimidation, religion, language, relationship of the witness to any party in the case, nature of the evidence or any other factors that the court may consider important.
Once a witness is declared vulnerable, such a person will be protected and the court may direct that the person:-

a) Be allowed to give evidence under the protective cover of a witness protection box;
b) Shall give evidence through the intermediary;
c) The proceedings not taking place in open court;
d) The identity of the complainant or his/her family details should not be released;
An intermediary will only be allowed as long as it is fair and if an intermediary is denied, the court will have to provide the reasons. The intermediary’s main duty will be to, among other roles, explain the meaning of any question to the relevant witness, alert the court as to the change in the witness’ levels of comfort while testifying as well as ensuring that the witness testifies without being overly distressed. The role of the intermediary is subject to the court’s direction, the same may be terminated fro reason the court deems fit. Further the court shall not convict of the unsupported evidence of an intermediary. 
The law goes further to state that any person (or company) who publishes any information that gives out the identity of the vulnerable witness will be jailed for not less than three (3) years or pay a fine of not less than fifty thousand shillings (Kes.50,000) or both if the vulnerable victim is a child. Any company convicted of any offence under this section shall be fined one million shillings (Kes.1, 000, 000). 
28)
Vulnerable Witness to be notified of Protective Measures

The prosecutor is mandated by the law to tell a witness that he/she has the right to apply to the court to be treated as a vulnerable witness and for the protective measures available.
29)
Evidence of Surrounding Circumstances and Impact of Sexual Offence
The Law at Section 33 provides that evidence of the surrounding circumstances and impact of any sexual offence upon a complainant may be adduced in criminal proceedings involving the alleged commission of a sexual offence where such offence is tried in order to prove whether a sexual offence is likely to have been committed, or whether it could have been so committed by the accused person as well as for purposes of ascertaining the appropriate sentence to be pronounced.
30)
Evidence of Character and Previous Sexual History
The law herein at Section 34 provides that no evidence as to any previous sexual experience or conduct of an accused person shall be adduced before a court unless the court has granted leave to the party seeking to adduce such evidence. The Section hastens to add that the court shall direct that any person who is not necessary to the proceedings be excluded from the hearing.
That such evidence may;
a) relate to a specific instance of sexual activity relevant to a fact in issue;
b) rebut evidence previously adduced by the prosecution; 
c) explain the presence of semen or the source of pregnancy or disease or any injury to the complainant, where it is relevant to a fact in issue; 
d) not be substantially outweighed by its potential prejudice to the complainant’s personal dignity and right to privacy; or 
e) be fundamental to the accused’s defence.

31)
Medical Treatment Orders
Section 35 mandates the court to order for treatment or professional counseling for a person convicted of a sexual offence and if it is satisfied that the convicted person may benefit from treatment in addition to any sentence, including a sentence of imprisonment which is not suspended. The court shall, at any time at the request of a victim of sexual offence or an intermediary, grant an order for the treatment of a victim of sexual offence which treatment may be access treatment in any public hospital or institution and such expense be borne by the State. 

32)
Evidence of Medical or Forensic Nature

Having due regard to the fact that DNA evidence is critical to successful prosecution of a sexual offence, the law at Section 36 allows the court to order for DNA tests or any other test for purposes of ascertaining whether the accused committed the offence in question. Any attempt by the any individual to tamper with and/or hinder the sample taking process from the accused person, may be punishable by a jail term of for not less than five (5) years or a fine of not less than fifty thousand shillings (Kes.50, 000) or both. The law provides for the establishment of a DNA bank fro storing the DNA of convicted persons while the DNA of acquitted persons shall be destroyed. 
33)
Keeping Scene of Crime Secure
Section 37 provides for the securing of a crime scene and a penalty for those who tamper with the crime scene. The said offence is punishable with a jail term of not less than three years or to a fine of one hundred thousand shillings or to both. 

34)
Offence to make False Allegations

Section 38 provides that any person who makes false allegations against another person to the effect that the person has committed an offence under this Act is guilty of an offence and shall be liable to punishment equal to that for the offence complained of.

This section was deleted and the deletion became official with the passage in Parliament of The Statute Law (Miscellaneous Amendments) Bill, 2012. The President assented to the Statute Law on the 6th of July 2012.
OTHER IMPORTANT TENETS OF THE SEXUAL OFFENCES ACT, 2006

The Act contains in itself other important provisions to govern the prosecution, identification and handling of sexual offences, sexual offenders, and victims of sexual offences as well as the bodies charged with the responsibility of managing the administration of justice in this area. These include;
a) Supervision of Dangerous Sexual Offenders

Section 39 of the Act provide that a court may declare a person who has been convicted of a sexual offence a dangerous sexual offender if such a person has been convicted more than once of a sexual offence, has violent tendencies and has been convicted of a sexual offence against a child. After serving the jail term, the convicted person will be placed under long-term supervision by the prison service for the remainder of the sentence which may be rehabilitative in nature for not less than five years conditional upon receipt of a report from a probation officer, social worker, or other persons designated by the court. 

The long-term supervision order made by a court shall be reviewed by that court within three years from the date on which the order was made or within such shorter period as the court may direct upon referral by the Commissioner of Prisons of such an order to that court for review. The court shall at this juncture explain to the victim and/or their family that they have the right to be present at the review proceedings. The court may also make such orders as are necessary towards the rehabilitation process of the convicted person.  

There shall also be a register for convicted sexual offenders maintained by the Registrar of the High Court and any person who has reasonable cause to examine the register.

b) Powers of Attorney General to Terminate Cases

Under the law, only the Attorney General is endowed with the power to stop the prosecution or investigation of reported cases of a sexual offence. This is covered under Section 40.
c) Extra-territorial Jurisdiction
A citizen or a permanent resident of Kenya who commits a sexual offence outside Kenya which offence would have amounted to a sexual offence had it been committed in Kenya will be guilty of such an offence and be liable to the same penalty prescribed for such offence under this Act (Section 41). 

d) Consent

Section 42, handles the issue of consent what actually constitutes consent under the Act. A person consents if he or she agrees by choice, and has the freedom and capacity to make that choice.

e) Intentional and Unlawful Acts
The Act at Section 43 considers an act done in the following circumstances an intentional and unlawful act;

1) under false pretences or by fraudulent means; or 

2) in respect of a person who is incapable of appreciating the nature of an act which causes the offence. 

3) The coercive circumstances, using force or use of a position of authority; 

The Act notably points out that this section shall not apply in respect of persons who are lawfully married to each other.

f)
Evidential Presumptions about Consent

The Act makes provision under Section 44 for instances where evidence before court shows that the victim of the sexual offence complained of was unable to give consent to the act owing to among other reasons the fact that they were asleep, unconscious, mentally handicapped or a child then the victim will be taken NOT to have consented to the act unless sufficient evidence is produced to rebut this.
g)
Conclusive Presumptions about Consent

Section 45 provides that if it is proved before a court of law that the accused person committed an offence, it will be concluded that the complainant did not consent to the commission of the act and that the accused person did not believe that the complainant consented to the act being complained of even as they perpetrated it.

h)
National Policy Framework

The Minister for the time being in charge of the relevant ministry is required under Section 46 to develop a national policy framework to oversee the implementation and administration of the Sexual Offences Act. This policy will be reviewed every five (5) years. 
i)
Regulations

The Minister working with other ministries dealing with internal security, prisons, social services, education and health needs to make regulations with respect to any matter under this Act and regulations on the implementation of the Sexual Offences Act by the various stakeholders (Section 47).

j)
Chief Justice may make Rules

Section 47A mandates The Chief Justice to make rules of the court for the implementation of the Act.
Summary of Offences under the Act
	Section
	Offence 
	Sentence( Imprisonment)

	3
	Rape
	Minimum 10 years can be enhanced to life

	4
	Attempted Rape 
	Minimum 5 years can be enhanced to life

	5
	Sexual Assault
	Minimum 10 years can be enhanced to life

	6
	Compelled or induced indecent acts
	Minimum 5 years

	7
	Acts which cause penetration or indecent acts committed within the view of a family member, a child or a person with mental disabilities
	Minimum 10 years

	8
	Defilement
	If victim aged 11 or less mandatory life

If victim aged between 12 and 15 minimum 20 years

If victim aged between 16 and 18 minimum 15 years.

	9
	Attempted Defilement
	Minimum 10 years

	10
	Gang Rape/ Gang Defilement 
	Minimum 15 years can be enhanced to life

	11(1)
	Indecent act with a child
	 Minimum 10 years

	11(6)
	Indecent act with an adult
	Maximum 5 years or fine not exceeding Kshs 50000 or both

	12
	Promotion of sexual offences with a child
	Minimum 5 years where accused is a juristic person fine not less than Kshs 500000

	13
	Child trafficking
	Minimum 10 years, where accused is a juristic person fine of not less than Kshs 2M

	14
	Child sex tourism
	Minimum 10 years, where accused is a juristic person fine of not less than Kshs 2M

	15
	Child prostitution
	Minimum 10 years

	16
	Child pornography
	Where it a first conviction – minimum 6 years or to a fine of not less than Kshs 500000 or to both

For subsequent convictions minimum 7 years no option of a fine.

	17
	Exploitation of prostitution
	Minimum 5 years or to a fine of Kshs 500000 or to both 

	18
	Trafficking for sexual Exploitation
	Minimum 15 years or fine of not less than Kshs 2M or to both

	19(1)
	Prostitution of person with mental disabilities
	Minimum 10 years

	19(2)
	Benefiting from prostitution of person with mental disabilities
	Minimum 10 years

	19(3)
	Promoting sex tourism with person with disabilities
	Minimum 10 years or to fine not less than Kshs 2M

Where accused is juristic person fine not less than Kshs 2M

	20(1)/21
	Incest by male and female persons
	Minimum 10 years, where victim under 18 mandatory life sentence.

	20(2)
	Attempted incest
	Minimum 10 years

	23
	Sexual harassment
	Minimum 3 years, fine of not less than 100000 or to both

	24(1)
	Sexual offence relating to a position of authority( by superintendent/manager of a jail, remand home or children’s institution or any institution or place of custody established by law.)
	Minimum 10 years

	24(2)
	Abuse of position of authority( by law enforcement officer)
	Minimum 10 years

	24(3)
	Abuse of position of authority( by manager of hospital or staff of a hospital)
	Minimum of 10 years

	24(4)
	Abuse of position of authority (by head teacher, teacher, employee in a primary or secondary school or special institution of learning)
	Minimum of 10 years

	24(5)
	abuse of position of trust
	Minimum 10 years

	26
	Deliberate transmission of HIV or any other life threatening STD 
	Minimum 15 years can be enhanced to life

	26(8)
	Obstructing the cause of justice
	Minimum 5 years or fine of not less than Kshs 50000 or to both

	26(9)
	
	Minimum 15 years can be enhanced to life

	27
	Administering a substance with intent
	Minimum 10 years

	28
	Distribution of a substance by a juristic person
	Fine of not less than Kshs 5M or imprisonment of directors for minimum of 5 years or both

	29 
	forcing person to engage in sexual act for cultural or religious reasons
	Minimum 10 years

	30
	Non disclosure of conviction of sexual offences 
	Minimum 3 years or fine of not less than Kshs 50000 or to both

	36(8)
	Obstructing the course of justice
	Minimum 5 years, fine not less than Kshs 50000 or both

	37
	Intentional interference with scene of crime or any evidence relating to commission of sexual offence
	Minimum 3 years or fine of Kshs 100000 or both

	38
	Making false allegations
	Punishment equal to the offence complained of.

	39(12)
	Failure to comply with supervision order
	Minimum 3 years or fine of not less than Kshs 50,000 or both.


TRANSITIONAL PROVISIONS AND CONSEQUENTIAL AMENDMENTS AND REPEALS

This part of the act starts with Section 48 which provides for the Transitional provisions. The Act provides that the Sexual Offences Act shall override any other existing provisions of any other law with respect to sexual offences. This law therefore becomes the supreme law on sexual offences in Kenya. 
Section 49 on the other hand provides for consequential amendments and repeals. It lists the sections of the penal code that have been repealed and or amended by the Sexual Offences Act. These include sections 139, 140, 141, 142, 143, 144, 145, 147, 148, 149, 161, 164, 166, 167, and 168 of the penal code.
The contents of the repealed and/or amended sections include;

a. Section 139 – Rape though categorized as a felony was only interpreted as having sexual intercourse with a woman or girl without her consent.

b. Section 140 – punishment for rape was life imprisonment.
c. Section 141 –attempted rape punishable with life imprisonment.
d. Section 142 – abduction of a woman of any age for marriage or sexual intercourse with her was punishable with a jail term of seven (7) years.
e. Section 143 –abduction of an unmarried boy or girl under the age of sixteen (16) without their consent or their guardians’.
f. Section 144 –indecent assault of a woman or girl with the punishment being a jail term of twenty one (21) years with hard labour.
g. Section 145 –having sexual intercourse with any girl under the age of sixteen (16) years punishable with life imprisonment.
h. Section 147 –procurement or attempted procurement of any person under the age of twenty one (21) years for purposes of sexual intercourse (prostitution), punishable with life imprisonment.
i. Section 148 –administration of any drug to a person with the intention of overpowering that person so as to engage in sexual intercourse with him/her punishable with life imprisonment.
j. Section 149 –any landlord or tenant allowing people to have sexual intercourse with boys or girls under the age of sixteen (16) years in their premises.
k. Section 161 – requirement of age of consent was immaterial.
l. Section 164 –indecent assault of a boy under the age of eighteen (18) years punishable with twenty one (21) years plus corporal punishment.
m. Section 166 –incest with immediate female relatives (granddaughter, daughter, sister, or mother).
n. Section 167 – made it an offence for any female person above the age of sixteen (16) to consent to incest - imprisonment for five (5) years.
o. Section 168 – extended the definition of brother and sister in the case of incest to include half-brother and half-sister.

With respect to the Evidence Act, Chapter 80 of the laws of Kenya, Sections 124 and 127 were amended. Sections 184, 185 and 186 of the Criminal Procedure Code were repealed (cancelled). 
The Penal Code, which is the law that provides for what constituted criminal liability as well as the punishment attendant thereto, retained the following offences;

a) Section 146 – having or attempting to have unlawful sexual intercourse with an idiot or imbecile under circumstances not amounting to rape is punishable with at least 14 years in jail.

b) Section 151 – to detain a person against their will for purposes of having sexual intercourse with them.
c) Section 152 –a magistrate may issue a warrant authorizing the search for persons detained for immoral purposes.
d) Section 153 & 154 –any male or female person knowingly living on the earnings of prostitution or in any public place to persistently solicit for immoral purposes.
e) Section 155 – allows a magistrate to issue a warrant authorizing entry and search of premises used for prostitution and arrest those involved accordingly.
f) Section 156 –to run a brothel is an offence.
g) Section 157 –conspiring to induce any female, by false pretence or fraudulent means, to permit any man to have unlawful sexual intercourse with her - three (3) years in jail.
h) Section 158 – offence to procure miscarriage of a woman (abortion) - fourteen (14) years imprisonment.
i) Section 159 –offence for any pregnant woman to try and induce her own abortion –seven (7) years in jail.
j) Section 160 – offence to supply to or procure for any person anything that is intended to be used to procure an abortion - seven (7) years in jail.
k) Section 162 – offence to engage in same sex sexual relations – may be jailed for fourteen (14) years.
l) Section 163 –offence to attempt to engage in same sex sexual relations - seven (7) years imprisonment.
m) Section 165 – offence for any man to engage in any act of gross indecency with another man - five (5) years imprisonment.

It noteworthy that the provisions of the Act supersede any existing provisions of any other law with respect to sexual offences. Thus for example although the provisions relating to offences against imbeciles and idiots under the penal code were not repealed, the provisions under the Act dealing with persons with mental disabilities will prevail. With respect to the proceedings that that had been commenced under a statute that was repealed by the coming into operation of the Act, the requirement is that those proceedings be continued under this Act. 

THE SEXUAL OFFENCE REGULATIONS, 2008

The Regulations start at Section 2 with definitions of the word Act as well as the intended meaning of the words Prohibited Publications Review Board as provided under the Penal Code.

Section 3 provides for the enhancement of a sentence with respect to Sections 3(3), 4, 5(2), 10 any other under the Act which may require alteration, revision or enhancement, the High Court may exercise the powers and procedures provided for under sections 362, 363, 364, 365, 366, and 367 of the Criminal Procedure Code.  The said power to enhance sentences will be so exercised with due regard to whether the sentence imposed is unlawful or contrary to that provided for by the Act, the number of times the perpetrator of the offence has committed the offence, the age of the victim(s) of the sexual offence, the age of the perpetrator(s) of the sexual offence among other factors.

With respect to prohibited publications, the Minister is mandated to consult with the Prohibited publications Prohibited Publications Review Board, to ensure the better implementation of section 16 of the Act.

The Regulations at Section 6 provide for who shall be deemed to be designated persons and medical practitioners. For purposes of section 26(5) of the Act “designated person” includes a nurse registered under the Nurses Act or a clinical officer registered under the Clinical Officers (Training, Registration and Licensing) Act and a “medical practitioner” means a medical practitioner registered in accordance with section 6 of the Medical Practitioners and Dentist Act.

Section 7 provides for a Register of Offenders which shall be maintained by the Registrar of the High Court. The same shall be known as Register of Convicted Sexual Offenders and shall contain the offender’s date of birth, names and aliases, among other details. The Register may also be kept in electronic form and the registration period for a sex offender shall lapse upon the sex offender’s death. A sex offender shall notify the Registrar of his whereabouts, employment and whenever he leaves the jurisdiction of the court. 

The regulations provide for access to the Register by judicial officers, advocates of the High Court involved in criminal proceedings to which information kept in the Register has a bearing, probation officers, children officers, state counsels and prosecutors, police investigators and the prisons department among others.

Any person who uses or allows to be used in a prejudicial manner information kept in the Register commits an offence and shall be liable, on conviction, to a fine not exceeding six thousand shillings or imprisonment for a term not exceeding six months, or both.

Regulation number 8 provides that a prosecutor or an interested party in criminal proceedings may apply to a court of law, within a reasonable time after conviction but before a sentence is entered, to declare a person convicted of a sexual offence, a dangerous offender. The court may also on its own motion declare a convicted sexual offender dangerous. Such an application shall be made in open court and the convicted person shall be given an opportunity to state his case either in person or through an advocate of his choice.
SEXUAL OFFENCES (DANGEROUS OFFENDERS DNA DATA BANK) REGULATIONS 2008

At regulation 2 the Regulations provide for interpretation of the following words;

· Dangerous offender - a person declared as such under section 39 of the Act;
· Director - the Director of the Criminal Investigations Department;
· DNA data bank - the Dangerous Offenders DNA Data Bank 
The establishment of the DNA data bank is covered under regulation 3. The said regulation provides for a Director who shall be in charge and who shall establish and maintain a data bank to be known as the Dangerous Offenders DNA Data Bank, which shall consist of a crime scene index and dangerous offenders’ index.


The crime scene index is provided for under regulation 4 and shall contain DNA profiles derived from bodily substances found on a victim of a sexual offence and on the perpetrator of a sexual offence.
On receipt of a DNA profile the Director shall compare it with the DNA profiles in the data bank in order to determine whether it is already contained in the data bank, and may then communicate, for the purposes of the investigation or prosecution of a criminal offence.
At regulation 8, the regulation provide for the handling of DNA profiles from foreign states. The Director may compare the DNA profile with those in the DNA data bank in order to determine whether it is already contained in the data bank and may then communicate information referred to in regulation 7 to that Government, international organization or institution.

The Director may then communicate a DNA profile contained in the crime scene index to the Government of a foreign state, an international organization established by the Governments of states or an institution of any such Government or international organization.
Access to information contained in the DNA data bank may be granted to any person or class of persons that the Director considers appropriate for the purposes of the proper operation and maintenance of the DNA data bank.
At regulation 15, the law provides that information in the crime index shall be permanently removed, if the information relates to a DNA profile derived from a bodily substance of a victim of a sexual offence that was the object of the relevant investigation or a person who has been eliminated as a suspect in the relevant investigation.

Regulation 17 provides for the storage of samples, forensic DNA analysis of stored samples and access to stored bodily substances. The director may destroy stored bodily substances without delay if the conviction is quashed or if the convicted person is discharged according to the law.

The regulations provide that any person who contravenes any provision of these Regulations commits an offence and shall be liable, on conviction, to a fine not exceeding six thousand shillings or imprisonment for a term not exceeding six months, or both.
THE SEXUAL OFFENCES (MEDICAL TREATMENT) REGULATIONS, 2012


The regulations begin by defining the designated persons who shall include a nurse, a clinical officer and medical practitioner. Further the regulations explain the meaning of medical treatment and public hospital.

Regulation 3 provides that a victim, suspect, a person convicted or witness of a sexual offence has the right to medical treatment in a public hospital, private hospital or any other medical facility and the expenses incurred by a victim, a person who is suspected to have committed a sexual offence, a person convicted or witness of a sexual offence for medical treatment in a public hospital shall be borne by the Government.

Regulation 5, a court may order the collection of the appropriate samples from any person who has been charged with a sexual offence, at such place and subject to such conditions that the court may specify. The medical practitioner or designated person shall determine the samples to take, the parts of the body from which the samples shall be taken from and the quantity that is reasonably necessary in accordance with the national guidelines for the management of sexual violence.
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